
Education Law  
1. INTRODUCTION 1

The rise of "education law" 1

But what exactly is "education law"? 2

The sources of education law 3

The "parallel universe" of education law 4

Scope of this seminar 4

2. LEGAL LITERACY 6

3. AN OVERVIEW OF THE EDUCATION SECTOR 7

4. GUIDING PRINCIPLES IN EDUCATION LAW 9

1. School attendance is the legal right of students 9

2. Students have the obligation to be enrolled at a school 9

3. A school must have certain powers to discharge their responsibility 10

4. The responsibility is to all students 11

5. School power must be exercised for the purposes for which it is granted 11

6. Student rights are not always the same as adult rights 11

7. Boards of trustees and principals run state schools, not the courts: the politics 
of "deference" 

13

8. Courts, however, are there to ensure that the rights of students and parents are 
properly observed 

15

Reconciling principles 7 and 8 15

Not everything that is lawful is a good idea 15

5. SCHOOL GOVERNANCE 17

Principal/Board of trustee relationship 17

Theme 1 18

Theme 2 18

Theme 3 19

School charters 21

"In loco parentis" 21

6. ENROLMENT SCHEMES 24

Backgrounds 24

7. SUSPENSIONS AND EXPULSIONS 27

Education Amendment Act (No 2) 1998 30

Education (Stand-down, Suspension, Exclusion and Expulsion) Rules 1999 36

Errors in suspensions 40

8. JUDICIAL REVIEW OF SCHOOLS’ DISCIPLINARY DECISIONS 42

9. THE EXTENT OF SCHOOL RULE-MAKING POWERS: FREEDOM OF 
EXPRESSION AND DRESS AND APPEARANCE RULES IN SCHOOL 

52

Introduction 52

School rule-making power 52

By-laws and general "control and management" 53

The Bill of Rights dimension 53

How freedom of expression issues arise in schools 53



General principles about freedom of expression 54

What is freedom of expression? 54

But freedom of expression is not absolute 55

Determining reasonableness 56

The Human Rights Act 1993 59

Specific issues 59

Student expression of ideas 59

Lewd or suggestive expression 60

Harassing or demeaning expression 61

Student clubs 62

School library decisions 62

School uniforms 63

Religious expression and exemptions from uniform codes 63

Dress codes other than compulsory uniforms 63

Tongue studs and body piercing 64

10. SEARCH AND SEIZURE IN PUBLIC SCHOOLS 65

Introduction 65

The circumstances in which school powers of search will be tested 65

No New Zealand legal authorities 66

The starting point: Is there a source of power to search students and their 
property? 

66

The "no search power" view 66

The "implied power" view 67

The case for an implicit power of search and seizure in the Education Act 1989 67

United States of America 68

Canada 69

The New Zealand context: Can a power of search be said to be implied in the 
Education Act 1989? 

69

The effect of the Bill of Rights on school search powers 74

First, is there a "search" at all? 74

Assessing reasonableness of a search 76

Is the search justified at its inception? 76

The ground for a search is suspicion or "articulable cause" 77

Suspicion must generally be individualised 79

Conclusion of grounds to commence search 80

Reasonableness in the procedure and scope of the search 80

Search of a person 81

Searches of bags 82

Lockers and desks 82

The mechanics of searching 82

The involvement of the police 83

Drug testing in schools 83

The 1997 proposals 83

Is a drug test a search? 84



Applicable law 84

The USA position 85

The Privacy Act 1993 and its application to school searches 88

Principal 1: Purpose of collection 88

Principle 2 88

Principle 3 89

Principle 4 89

Other rights of students affected by disciplinary procedures 90

Detention 90

Cruel degrading or disproportionately severe treatment or punishment 91

Rights against self-incrimination 92

The right to natural justice 92

The need for a school policy on searches 92

Conclusion and summary 93

11. EMPLOYMENT ISSUES 95

Legislative framework 96

School charters 96

State Sector Act 1988 97

Employment Contracts Act 1991 98

Significant cases 98

Dismissal from educational institutions 99

Substantive and procedural fairness 100

Implications for schools 101

Summary dismissal 102

Summary 106

12. THE HUMAN RIGHTS ACT AND DISCRIMINATION 108

Introduction 108

The grounds of prohibited discrimination 108

The application of the Human Rights Act to state schools 109

Relationship of the Bill of Rights to the Human Rights Act 111

The Human Rights Act in education 113

The Human Rights Act in operation in schools 114

"Political opinion" discrimination and the "direct resourcing" dispute 114

The social studies curriculum and racial discrimination 116

School uniforms and appearance rules as discrimination 117

The Muslim and the school uniform rule 118

The Maori dimension in education and the use of the Human Rights Act 120

School enrolment schemes and discrimination 121

Harassment issues 123

Peer harassment 124

Affirmative action 125

Gendered reassignment of pupils to new class 126

Special education issues 126

Religious issues 128



Matters that are sometimes said to be Human Rights Act issues but are not, really 130

School ball and same sex partners 130

General comments 130

Procedural matters 131

Sexual harassment (homosexual orientation) - education 132

13. EDUCATION AND THE PRIVACY ACT 1993 135

Introduction 135

Principle 1: Purpose of collection of personal information 135

Principal 3: Collection of information from subject 135

Principle 4: Manner of collection of personal information 136

Principle 5: Storage and security of personal information 136

Principal 6: Access to personal information 136

Principle 8: Accuracy of personal information to be checked before use 137

Privacy officers 137

Privacy cases before the Ombudsman and Privacy Commissioner 137

14. THE HEALTH AND SAFETY IN EMPLOYMENT ACT 1992 139

Introduction 139

Health and safety issues 139

Workshop technology 139

Students as "significant hazards" 140

Communicable diseases 140

15. EDUCATION AND THE COPYRIGHT ACT 1994 141

Introduction 141

APPENDIX - Ministry of Education, "New Zealand Schools - a report on the 
compulsory school sector in New Zealand", Appendix II 

145

REFERENCES 151



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


